Moral Rights and the Protection of
Cultural Heritage:
Amar Nath Sehgal v. Union of India
 .   *
Cultural property from developing countries is the focus of a highly lucrative international trade in art. A peculiar negative feature of this trade is its significant illicit dimension, an issue that is consistently raised by experts, but whose true proportions remain unknown.1 Art and artefacts may be stolen outright from their
owners — individuals and museums alike — or they may be exported from their
countries of origin in contravention of domestic export restrictions.
The illicit international movement of cultural property contributes to the
problematic depletion of cultural patrimony in the art-rich “source” countries of
the developing world.2 It also creates a danger of damage to the property and even
raises the possibility that cultural objects may be destroyed in transit. When the
movement of cultural property occurs outside the ambit of legality, these risks intensify.3 An elaborate legal framework for the protection of cultural property consisting of the domestic laws of art-rich countries and two major international conventions4 attempts to address these concerns. However, cultural property law has
been largely ineffective in stemming the illicit flow of art.
Through the doctrine of authors’ “moral rights,” copyright law may provide
an alternative legal approach to the protection of cultural heritage.5 Moral rights
are a device for protecting the noneconomic interests of creative authors in their
work. While copyright generally protects the economic rights of an author, most
copyright laws also include moral rights provisions which recognize the personal
aspects of creative endeavours.
Moral rights are widely considered to originate in the culture of Western European Romanticism, which idealized the creative individual as a being uniquely
invested with the power and mystique of original genius.6 The doctrine of moral
rights creates a privileged relationship in law between a creative author and his
work. Moral rights provide legal protections for a number of key elements in this
relationship, including a right to be identified as the author of one’s own work,
protection from the association of another author with one’s work, and the prevention of unauthorized distortions of one’s work.
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While moral rights have traditionally been associated with the individualistic
cultures of Western Europe, the doctrine has proven to be surprisingly popular in
nontraditional jurisdictions. In countries as diverse as India, Russia, and Mali,
moral rights have been adopted to serve objectives of cultural policy.7 The legislative and judicial approaches to moral rights in these jurisdictions is often highly innovative. Their experiences suggest that moral rights need not be limited in their
application to the relationship between an author who matches the romantic conception of individual genius, and a work which falls within established categories
of Western art. In particular, the apparent flexibility of moral rights doctrine
has interesting implications for cultural patrimony, suggesting that moral rights
can make an important contribution to the preservation and protection of cultural
heritage throughout the world.
The question of how moral rights can contribute to the status of cultural heritage came before the Indian courts in the 1992 case of Amar Nath Sehgal v. Union of
India.8 In its interim decision, the High Court of Delhi adopted an innovative perspective on the role of moral rights in cultural policy, based on the liberal moral
rights provisions of the Indian Copyright Act.9 Notably, the case illustrates how
the governments of developing countries may be called to account by their own
citizens for their attitudes toward cultural patrimony.
The ongoing dispute between Amar Nath Sehgal and the government of India
involves the mistreatment and eventual destruction of a celebrated sculpture which
the government purchased from its creator. A complaint against the government
was filed by the sculptor in the High Court of Delhi. The court granted an interim
injunction on behalf of the artist, demanding that the government refrain from
further actions which might cause damage to the sculpture.
Amar Nath Sehgal represents an unusual approach to the protection of cultural
heritage in developing countries. Breaking from the mainstream legal treatment of
cultural property issues, Sehgal’s complaint was not based on the Indian law of
cultural heritage but focused on moral rights instead. The sculptor alleged that his
moral rights as an author under the Indian Copyright Act had been violated by the
government’s mistreatment of his work.10
The interim order of the High Court of Delhi includes a concise but comprehensive discussion of the various issues of cultural heritage raised by Sehgal’s
claim. In particular, the court argued that copyright law can make a valuable contribution to the protection of cultural property through the doctrine of authors’
moral rights. However, the Indian government’s response to the court order in
favour of Sehgal’s claim was to introduce amendments to the Indian Copyright Act
which restrict the interpretation of its provisions on moral rights and promise to
make it more difficult for Indian courts to support claims like Sehgal’s in the
future.
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1    
Amar Nath Sehgal is a well-known and highly respected Indian sculptor. In the
1960s the government of India commissioned Sehgal to design a mural sculpture
for the decoration of a public building in Delhi.11 Cast in bronze, it was a work of
massive scope, representing several years of Sehgal’s creative effort. It was to make
a substantial contribution to the artist’s celebrity, ultimately attaining the status of
a modern national treasure of India.
In 1979 the Indian government decided to remove the mural from the place
where it was on display. The sculpture was taken to a warehouse. In the process of
moving and storage, the mural was badly damaged and some pieces, including the
portion of the work where the name of the author was inscribed, simply disappeared.
When he became aware of what had happened, Amar Nath Sehgal notified
the government of his objections to the treatment of the sculpture, asking them to
deal with it in an appropriate manner. The government did not respond to this request. Sehgal proceeded to file for an injunction to prevent the government from
causing further harm to the mural. His claim was based on section 57 of the Indian Copyright Act, setting out the “special rights” of authors, generally known in
the common-law world as moral rights.

2     
  
The international standard for moral rights protection is established by Article 6bis
of the Berne Convention for the Protection of Literary and Artistic Works.12 Since
its inception in 1886, the Berne Convention has been the primary instrument of international copyright law. The rights created by copyright law are territorial in nature, since authors’ rights flow from domestic legislation and are interpreted and
enforced by local courts. However, the ease with which artistic and literary works
can be communicated across borders has made a degree of international harmonization desirable in the area of copyright. International copyright standards make
it possible for authors to control the dissemination of their works outside the borders of their countries of residence and allow them to reap the full economic rewards of public circulation abroad. The Berne Convention attempts to provide a
viable basic standard for copyright protection internationally, which the domestic
copyright laws of all member countries should reflect.
Article 6bis requires members of the Berne Union to provide legal recognition
for the moral rights of attribution and integrity. The right of attribution allows an
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author to assert authorship of his own work. As an extension of this right, an author may also object to the attribution of his work to someone else or seek to prevent someone else’s work from being attributed to him.13
The author’s right of attribution can contribute to the protection of cultural
heritage by helping to establish the correct authorship of culturally important
works. Authorship is a matter of historical truth. Knowledge about authorship not
only identifies the contributions of particular individuals to national culture, but
it also makes possible a more comprehensive understanding of the course of cultural development in a country. In addition, accurate attribution can assist efforts
to repair or restore damaged cultural works in the most effective and appropriate
manner.
The right of integrity set out in Article 6bis provides that an author may “object to any distortion, mutilation or . . . modification” of his work which is deemed
to be “prejudicial to his honor or reputation.” From the perspective of cultural
heritage, the focus of this right on the condition of the work makes it particularly
helpful. Indeed, the French term for the integrity right, le droit au respect de l’oeuvre,
emphasizes the goal of protecting the work.14
The moral right of integrity allows an author to seek appropriate legal remedies when he feels that his work is threatened with damage. Since works of individual authorship make an important contribution to cultural heritage in
most countries, the right of integrity ultimately contributes to the overall integrity
of the cultural domain. Moreover, the concept of an integrity right has great flexibility. For example, proposals to extend the right of integrity beyond the protection of individual authors by adapting it to works of joint or anonymous authorship suggest that the potential of this right for the protection of cultural heritage
can be greatly enhanced.15
The moral rights set out in the Berne Convention are particularly powerful because they continue to be vested in the author even after he has relinquished his
rights to economic returns from the dissemination of his works. At a minimum,
the term for the protection of moral rights must be equivalent to the duration of
the author’s economic rights and can be exercised after his death by his legal representatives.16 The Berne Convention also leaves open the possibility that moral
rights, in contrast to economic rights, may be protected in perpetuity. For example, moral rights enjoy perpetual protection in France, whose moral rights law is
traditionally considered to extend the most comprehensive personal protections in
the world to authors.17
The vindication of moral rights is, however, subject to certain limitations. For
example, the possibility of claiming a violation of the right of integrity where the
cultural property in dispute has actually been destroyed remains controversial and
is generally believed to be beyond the reach of the provisions in Article 6bis. This
restriction flows from the Berne Convention requirement that in order to qualify
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as a violation of an author’s moral right of integrity, the mistreatment of a work
must have a negative impact on its author’s reputation. When a work is destroyed,
it is argued, the issue of changes to the work which can affect the author’s reputation no longer arises.18 Of course, destruction of a work can prejudice an author’s
reputation by reducing the volume or quality of his creative corpus, but this argument does not appear to be strongly persuasive in international copyright circles.

3     
For historical and cultural reasons, the Berne Convention has enjoyed wide recognition and acceptance among developing countries, including India.19 India has traditionally played a leading role both in promoting copyright law in the developing world and in representing the interests of developing countries in international
copyright negotiations.20 As a result, India’s copyright law closely follows the principles of Berne—without, however, losing its innovative touch. The Indian Copyright Act is possibly the most sophisticated copyright legislation in a developing
country, and it is also among the most highly developed copyright laws in the
world.
Section 57 of the Indian Copyright Act provides for the protection of authors’
moral rights in India. It is based on the provisions of Article 6bis and meets the
basic standards for the protection of moral rights set out in the Berne Convention.
However, at the time of Sehgal, the Indian provisions also extended the basic protections of the Berne Convention in some interesting ways. These innovative features of section 57 lend a unique flavour to authors’ rights on the subcontinent and
reflect India’s distinctive cultural perspective.
In conformity with Article 6bis, section 57(1) of the Indian Copyright Act protects authors’ rights of attribution. It also provides protection exceeding the basic
requirements of the Berne Convention for authors’ rights of integrity. Under section 57(1)(a), literary and artistic works are protected from “any distortion, mutilation or other modification.” The author need not prove that these actions are
prejudicial to his reputation. Rather, any modifications of a work to which the author objects appear to constitute prima facie affronts to his reputation.21
Specific acts which can damage an author’s standing are addressed separately,
in section 57(1)(b). In broad terms which transcend the language of Article 6bis,
this section provides that an author may seek to restrain, or claim damages in relation to, “any other action.” This “action” need not be expressly derogatory of the
author’s work, but the court must determine whether it is “prejudicial to his honour or reputation.”
Section 57 does not explicitly indicate the duration of moral rights protection.
However, section 57(2) provides for the legal representatives of an author to exer-
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cise moral rights on his behalf. Since the need for moral rights to be asserted by
persons other than the author can only arise in the event of the author’s death, the
protection of moral rights in Indian law, by implication, must continue at least
until the expiry of the author’s economic rights.22 Moreover, the possibility that
moral rights are entitled to perpetual protection, a valuable interpretation of the
right of integrity in relation to cultural heritage, is not excluded by the language of
section 57.23

       
In its succinct decision of 29 May 1992, the High Court of Delhi in New Delhi
granted Amar Nath Sehgal’s request for an ex parte interim order to restrain the
government of India from causing any further damage to his mural. Justice Jaspal
Singh’s examination of the issues was informed by section 57 of the Indian Copyright Act. Justice Singh’s statement, though brief, goes to the heart of the cultural
dilemmas confronting modern India. He insists on a recognition of the growing
need to protect India’s cultural heritage, including the artists whose “creativity and
ingenuity” are among its most valuable cultural resources.24
The decision of the High Court in Amar Nath Sehgal clarifies two important
points about the extent of moral rights protection in India, particularly with reference to the principles which should guide judicial interpretation of the text of
section 57. First, in contrast to international practice, the decision establishes that
an author’s right of integrity can protect a work from outright destruction under
Indian law. This interpretation of the integrity right is made possible by the structure of section 57(1), which prohibits any modification of a work to which the author objects, whether or not the treatment of the work directly affects the author’s
reputation. It is justified by the policy of protecting Indian cultural heritage. As
Pravin Anand, legal counsel for Amar Nath Sehgal, points out:
[This] . . . issue is particularly relevant, in the face of a school of thought,
which maintains that moral rights cannot prevent the complete destruction
of a work. This argument is put forward because, in such a case, there
would be no subject-matter left to affect the author’s reputation. Hence, [a
conclusive ruling on this] issue would, despite the limitations of moral
rights, prevent the government from completely destroying works of art.25
Secondly, the statement of the High Court establishes that the government
has a duty of care toward works of art which it owns. In particular, the government
must approach national cultural heritage with an attitude of respect and, in its
treatment of works of art in its possession, it should demonstrate an awareness of
their contribution to cultural wealth. As Anand observes, “Apart from moral
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rights, this case raised another important issue, namely, the right of every citizen
to see that works of art which belong to the government, being national wealth, are
treated with respect and not destroyed by the government.”26
In resolving these two issues, the High Court raised some interesting possibilities for the legal protection of cultural heritage through the doctrine of moral
rights. The court sought to establish that the protection of cultural heritage should
be a priority for the government and the courts alike. However, in situations where
the rights of artists appear to be threatened by government action, the High Court
advocates an activist judicial approach to the protection of artists’ works, as well
as a sympathetic attitude toward their professional activities and social position.

4.1    
In issuing the interim order, the High Court of Delhi explicitly criticized the conduct of the Indian government, both in relation to the mural and toward Amar
Nath Sehgal himself. The court pointed out that the government’s failure to respond to Sehgal’s request to protect the mural from further damage was inappropriate. It also noted that at least one official of the Ministry of Human Resource
Development suggested that the government should “deal with the artist’s work
fairly,” advice which the government unwisely chose not to follow.27
The terms of Justice Singh’s criticism of the Indian government are extremely
harsh. He concludes that the government had failed to protect Sehgal’s sculpture
owing to the insensitivity of government officials toward artistic creation, and to
their lack of awareness of the value of cultural heritage. In a colorful phrase, he
observes: “[M]en who can hardly distinguish the heads of Venus from those of
Mars cannot be allowed to decide the fate of [the] artists who create our history
and heritage.”28

4.2    
The court’s decision emphasizes the contribution of India’s cultural heritage to its
national identity. Justice Singh points out that India is “rightly proud of its creativity and ingenuity.”29 He identifies the important social role fulfilled by artists
in India, whose creations not only contribute to cultural heritage but play an important role in elucidating Indian history as well. Indeed, the court appears to have
a sophisticated understanding of the connection between history and cultural heritage. It seems to advocate the protection of culture both for its own sake and for
its broader contribution to historical awareness.

4.3    
Justice Singh suggests that the interests of Indian artists should be rigorously protected by the courts. The “dead eyes and deaf ears” of ignorant bureaucrats may
threaten to suppress creative interests.30 In these circumstances, Justice Singh argues
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that it is the role of Indian courts to safeguard the rights of artists against bureaucratic power.
The court explicitly favours an expansive interpretation of the moral rights
of authors set out in section 57 of the Copyright Act. In situations where the rights
of artists are involved, it argues, the courts should be sensitive to the needs of creators and adopt a proactive approach to the cultural interests at stake. Justice Singh
affirms: “The cry is ‘Ils ne passeront pas!’ and in such a situation[,] Indian courts will
always be found dynamic and responsive. Section 57 of the Copyright Act provides
the light.”31
Justice Singh’s vision of the role of the courts in protecting authors’ rights follows an earlier landmark Indian decision on moral rights by the High Court of
Delhi. The case of Smt. Mannu Bhandari v. Kala Vikas Pictures Pvt. Ltd.32 involved a claim
by a novelist against a production company which, she alleged, had distorted her
work in a film adaptation. In its judgment for the author, the High Court openly
voiced its determination to protect the individual rights of the author against the
coercive power of a mass entertainment industry with considerable financial and
political clout.33 The decision of the High Court in the Amar Nath Sehgal case is a
product of similar concerns. In particular, the court in Sehgal sought to redress the
imbalance of power between individual creators and the government in the distinctive context of Indian society.

4.4    ’ 
Finally, it is noteworthy that the court placed great emphasis on Sehgal’s reputation as a sculptor, making particular reference to the importance of the damaged
mural for India’s cultural heritage. Justice Singh emphasizes the quality of Sehgal’s
work by drawing attention to the appreciation of the sculpture by well-known Indian intellectuals and politicians, including former Indian Prime Minister Jawaharlal Nehru.34
It is an open question whether the court would have committed itself to such a
strong position in favour of the artist if the work in question, or its creator, had not
been so prominent and well established. The artistic quality of Sehgal’s work appears
to be widely accepted in India, effectively relieving the court of the responsibility of
making its own artistic judgment—a particularly obscure issue from the perspective of legal analysis. Justice Singh’s order leaves open the interesting question of how
courts, in future cases, will undertake the threshold determination of whether an
artistic work makes a sufficiently important contribution to cultural heritage to qualify for the extensive legal protections provided by moral rights.

4.5    
From the statement of the court, it appears that the facts of the case were not in
dispute, and that the Indian government was, in effect, found negligent and liable
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for its actions under section 57 of the Copyright Act.35 Unless the terms of the
order are explicitly overturned by the court in its final hearing of Sehgal’s case—
an unlikely prospect—the ultimate ruling is also most likely to be in the sculptor’s
favour. However, Justice Singh’s interpretation of the contribution of the courts to
the creation of a regime for the protection of India’s cultural heritage based on
moral rights was received by the government of India as a danger signal and
sparked a counterrevolution in the treatment of moral rights in Indian legislation.

5     
The Indian government has responded to the interim ruling in the Sehgal case by
proposing a series of amendments to the Copyright Act. These include a major revision of the structure of section 57. Under the new provisions, a legal claim by
an author against unauthorized modifications to his work must succeed in estab-
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lishing that the treatment of the work has been prejudicial to his honour or reputation.36 The revised section 57 corresponds exactly to Article 6bis of the Berne
Convention and, in contrast to the earlier provisions, brings the continuing possibility of protecting works from outright destruction into doubt.37
The new section 57 also provides that failure to display a work, or to display
it in accordance with the wishes of the author, will not qualify as a violation of the
author’s moral rights.38 This particular provision seems to respond directly to the
circumstances of the Sehgal case, where the sculpture was withdrawn from public
display in circumstances which would clearly have met with the author’s disapproval. As Anand points out: “The natural consequence [of the proposed amendment is] . . . that the [artist] . . . would be unable to prevent his work from being
displayed in an environment alien to the one for which it was created. This change
has been criticised for being insensitive to the rights of artists by various artists’ forums in India.”39
The Indian government’s reaction to the Sehgal case reflects larger concerns
about the developing jurisprudence of moral rights in India. The increasingly
proactive approach of the Indian judiciary to authors’ rights—and, through them,
to the protection of India’s cultural heritage — suggests that the courts have assumed a central role in developing cultural policy in India. From a public-interest
perspective, the activism of the courts, which has the potential both to challenge
and to extend governmental authority in the cultural domain, may be welcome.
However, the legislative approach of the Indian government may itself be motivated by legitimate policy concerns, including a desire to limit governmental, industrial, and personal liability for the exploitation of creative works. Notably,
expansive legal protections for moral rights could have negative effects on the
adaptation and translation of literary and artistic works, the development of cultural industries, and government initiatives for the promotion of culture in India
—all important factors in the promotion of literacy and public education, issues
of critical importance for developing countries.
Nevertheless, the court’s concerns about threats to cultural heritage are equally
well founded and may ultimately constitute a more farsighted approach to cultural
issues in India. Recognizing the power and prestige of government in India, and
the special potential of government action for both good and ill in a developing
country, the court’s emphasis on the duties of government in relation to cultural
works calls for a basic adjustment in official policies and attitudes toward culture.
The court’s desire to protect individual creative effort also favours the development of individual initiative in the area of culture and thereby encourages the
development of an attitude of social respect toward artists. By reinforcing the idea
of the creative power of the individual in the eyes of the Indian public, the court
is making an important statement about the process of social modernization in
India. The continuing relevance of cultural heritage to contemporary India will depend, in part, on the establishment of a viable legal foundation for both the pro-
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tection of cultural property and the promotion of Indian cultural development in
the unfamiliar context of industrialization.

6 
The Indian case of Amar Nath Sehgal suggests that the doctrine of moral rights can
make a valuable contribution to the protection of cultural heritage in developing
countries. Notably, the application of copyright principles to cultural property issues presents a number of interesting advantages over cultural property law.
First, moral rights doctrine breaks down the traditional legal distinction between cultural property and intellectual property. Property and knowledge can be
dealt with as interconnected areas, a view which is more in keeping with traditional
views of culture in developing countries than the somewhat arbitrary separation of
the two in Western law. Cultural objects in developing countries often embody traditional thought and knowledge. Accordingly, the physical destruction or loss of
cultural property may have far-reaching social consequences.40
Secondly, through moral rights, the contribution of living authors to the cultural heritage of their countries is recognized. Authors are endowed with a legal responsibility to act in the interests of the cultural heritage, by ensuring that the integrity of their own works is maintained. The rights of attribution and integrity
are particularly apposite to the cultural domain. Apart from the interests of individual authors in maintaining their standing and reputation, these moral rights are
closely linked to a public interest in the maintenance of historical truth and cultural knowledge. Moral rights also promote the development of a social attitude
of respect toward individual creativity. While authors must accept the responsibilities which accompany the privileges of creative work, it is incumbent upon both
the public and the state to acknowledge the value of artists’ contributions to cultural heritage.
It must be recognized that the emphasis of moral rights doctrine on the responsibilities of individual authors may also restrict the applicability of moral
rights to cultural heritage. Depending only on the precise duration of moral rights
protection, works of individual authorship inevitably move into a public domain
where authors and their representatives will not have the power to vindicate these
rights. However, the limitations of individualism in moral rights doctrine may be
remedied by the creation of public agencies for the protection of moral rights,
such as authors’ groups, councils of scholars, or other suitable organizations. Indeed, this has been the approach of some governments in developing countries to
valuable cultural works whose authorship is unknown. In copyright parlance, such
works are generally termed “folklore,” and the government of Tunisia, with the assistance of the World Intellectual Property Organization (WIPO), has pioneered
moral rights protection for these kinds of works.41
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Thirdly, the application of copyright law to cultural property arms developing countries with some advantages in the international community. Internationally, copyright law plays a powerful economic role that is widely recognized and
accepted by both developing and industrialized countries. With the advent of
the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs)
as one of the basic agreements associated with the World Trade Organization
(WTO),42 copyright principles have also become subject to international enforcement through the dispute-settlement mechanism of the WTO. While the effects
of moral rights under the auspices of the WTO are still uncertain — owing primarily to disagreements between the United States and European countries on the
appropriate standard of protection for moral rights43— the TRIPs Agreement
does, in principle, require member countries to adopt moral rights standards which
conform to Article 6bis of the Berne Convention.44 As the TRIPs system matures,
moral rights law may eventually become more fully integrated into the international copyright regime.
The application of moral rights to the protection of cultural heritage in the
developing world also presents some practical difficulties. Most important among
these is the time delay involved in bringing cases before the courts. For example,
the Amar Nath Sehgal dispute has been pending for more than twenty years and has
still not reached a final resolution. Moral rights litigation, especially over such extended periods of time, is likely to involve the investment of substantial resources,
so that it may ultimately be an option only for the wealthiest and most eminent individuals in developing societies.
Paradoxically, however, the practical limitations of moral rights litigation may
also present some hidden advantages for courts in dealing with cases involving cultural heritage. The requirements of procedural efficiency may facilitate the difficult
determination of cultural value by the courts. They may also encourage favourable
rulings which act as strong precedents, broadly influencing the dealings of government and industry with artists.
The strongest drawback to applying moral rights to the protection of cultural
heritage may prove to be the response of governments in developing countries to
the expansive judicial treatment of moral rights and, more generally, to judicial activism in the area of culture. The aftermath of the Amar Nath Sehgal decision suggests that in some ways the Indian government may actually be the most conservative player in the cultural arena. Moral rights have great potential to improve the
situation of cultural property in developing countries. However, the successful realization of their potential depends on the good faith of governments toward culture. Governments, in partnership with the courts, must demonstrate their commitment to developing coherent and farsighted cultural policies. Ultimately—as
in the cultural domain itself —creativity and innovation will lie at the heart of a
successful legal regime for protecting the cultural wealth of developing countries.
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